
SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK

:

In the matter of the application of : Index No. 657387/2017

:

WELLS FARGO BANK, NATIONAL : IAS Part 60

ASSOCIATION, et al.,

: Justice Friedman

Petitioners,

JOINDER OF

- THE GMO FUNDS
For Judicial Instructions under CPLR Article 77 on

. TO RESPONSE BRIEF OF
the A A-4=istration and Distribution of a Settlement

. INSTITUTIONAL INVESTORS

Payment.
. AND AIG WITH RESPECT TO

THE BSABS 2017-AQ1 TRUST
.

JOINDER OF THE GMO FUNDS TO

RESPONSE BRIEF OF INSTITUTIONAL INVESTORS AND AIG

WITH RESPECT TO THE BSABS 2017-AO1 TRUST

GMO Oppornmistic Income Fund and GMO Global Real Return (UCITS) Fund (together,

the "GMO Funds") respectfully
submit this joinder (the

"Joinder")
to the response brief of the

"Institutional
Investors"

and AIG (Dkt. No. 663) (the "Institutin=al
Investors'

Resnonse") with

respect to issues presented in the Petition in the above-captioned proceeding (the
"Petition")1

that

apply to the Bear Stearns Asset Backed Securities 1 Trust 2007-AQ1 (the "BSABS-AQ1
Trust").2

DISPUTES AFFECTING THE BSABS-AQ1 TRUST

The GMO Funds join and hereby incorporate by reference as though
fully

set forth herein

(i)
the "Pay

First"
arguments set forth in Section I of the Institutianal

Investors'
Response and

(ii)
the

"Methodology"
arguments set forth in Section IV of the Institutional

Investors'
Response.

In this Joinder, the GMO Funds oppose the positions of the Tilden Park entities ("Tilden Park")

I
Cepitslized terms used but not otherwise defined herein have the m:÷¡;s ascribed to them in the Petition.

2
The GMO Funds own Class A-1 cdestes ("Class A-1 Certificates") in the BSABS-AQ1 Trust in the original

principal amount of appravimately $57.8 millian
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on the disputed issue that will most impact Certificateholders in the BSABS-AQ1 Trust: whether

section 3.06(b) of the Settlement Agreement supersedes clear conflicting provisions in the PSA

governing the BSABS-AQ1 Trust (the "AQ1 PSA").

JOINDER AND ARGUMENT

I. Tilden Park's Interpretation of Section 7.05 of the Settlement Agreement Defies

Fundamental Principles of Contract Interpretation

A. Tilden Park's Interpretation of Section 7.05 Ignores the Text's Plain Meaning

In its opening brief, Tilden Park asserts that section 7.05 of the Settlement Agreement

(which provides that the Settlement Agreement is "not intended to . . . constitute an amendment of

any term of any Governing Agreement") does not preclude interpreting the Settlement Agreement

to amend clear terms of the Governing Agreements. Despite its plain and unambiguous language,

Tilden Park argues that section 7.05 is instead merely intended to "insulate[] the Settlement

Agreement from a legal challenge on the ground that it amended the Governing Agreements but

failed to follow the formalities for
amending."

Tilden Park Opening Brief at 8. While Tilden

Park's reading of this unambiguous contract provision is creative, it is contrary to the text of the

Settlement Agreement, which plainly provides that the agreement is not intended to do the very

thing Tilden Park says that it does - amend clear provisions of the AQ1 PSA.

Tilden Park goes on to dispute that section 7.05 is a blanket prohibition on amendments,

arguing that "clause after
clause"

of the Settlement Agreement "differs from the Governing

Agreements'
distribution and write-up rules, creating specific rules that apply regardless of what

any Governing Agreement may
provide."

Id. Critically, Tilden Park fails to identify any provision

in the underlying Governing Agreements that is purportedly contrary to, and amended by, these

sections. Tilden Park merely offers examples of rules created by the Settlement Agreement, but

2
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does not even attempt to show that such provisions directly conflict with, and supersede, clear

terms of particular Governing Agreements.

B. Tilden Park's Interpretation of Section 7.05 Renders that Provision

Superfluous

Not only is Tilden Park's strained interpretation contrary to the plain language of section

7.05, Tilden Park's general understanding of the Settlement Agreement as a wholesale amendment

of the Governing Agreements would also render section 7.05 entirely superfluous and read it right

out of the agreement. Indeed, if the Settlement Agreement parties had, arguendo, intended a broad

amendment of Governing Agreements-they did not-they could not simply agree to ignore those

earlier contractual amendment requirements, much less without ever informing investors that the

contractual payment provisions were to be judicially amended. To the contrary, as set forth in

more detail below, the Trustees in the prior Article 77 proceeding expressly acknowledged that

contractual payment provisions were not to be amended. To give meaning to section 7.05 as

mandated by canons of contract construction, one must read the Settlement Agreement as not

intended to amend clear terms of the Governing Agreements.

C. Section 3.06(b) is Intended to Fill Gaps Where There is No Clear Instruction

in a Governing Agreement

Tilden Park's assertion that the Settlement Agreement supersedes the Governing

Agreements fails to recognize that the intent of supposedly conflicting provisions is to fill gaps in

Governing Agreements that were not structured to deal with the present type of subsequent

recoveries.

The example of such "gap
filling"

at the heart of this dispute is section 3.06(b)'s instruction

as to the sequence of writing up certificate principal balances. Unlike for most of the trusts listed

on Exhibit A to the Petition, section 3.06(b) directly conflicts with the instruction of the Governing

3
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Agreement for the BSABS-AQ1 Trust. For at least ten other trusts subject to this proceeding, the

Governing Agreements are silent as to that
issue.3

For at least those trusts, and potentially others

that are not part of this proceeding, section 3.06(b) serves the critical function of providing

guidance in the absence of clear instructions in the underlying Governing Agreements. Unlike

Tilden Park's construction of the Settlement Agreement as overriding the Governing Agreements,

construing section 3.06(b) as a "gap
filler"

leaves undisturbed the bargained-for economic rights

of the parties. Tilden Park itself recognizes that the Governing Agreements incorporated varying

instructions as to the Pay First/Write-Up First dispute, describing those varying instructions as

"unambiguous, commercially reasonable, and
fair."

Tilden Park Opening Brief at 5. But Tilden

Park ignores that the Governing Agreements also incorporated varying instructions (that are also

unambiguous, commercially reasonable, and fair) for the method of writing up certificate principal

balances. As the petition in the prior Article 77 proceeding makes clear, the settlement proceeds

were to be "paid out to Certificateholders in accordance with the contractual payment provisions

that each investor agreed to when it purchased its
Certificates,"

thus preserving the
parties'

bargained-for rights with respect to the order and method of distributing subsequent recoveries.

H. Tilden Park's Application of Res Judicata Has No Application to the Sequence of

Write-Ups for the BSABS-AQ1 Trust

A. Tilden Park's Res Judicata Argument is a Red Herring

Tilden Park's res judicata argument has nothing to do with the sequence of write-ups for

the BSABS-AQ1 Trust. The competing sides in this dispute both argue the plain meaning of

sections 3.06(b) and 7.05 of the Settlement Agreement. Res judicata would only apply if the

parties'
contrary interpretations of the plain meanings of these provisions were already judicially

See Opening Brief of the Institutional Investors and AIG Concerning the Petition, Exhibit 20 to Sheeren Affidavit,

No. 657387/2017.

4
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determined, which is not the case. The scope of the prior Article 77 proceedings was
narrow;4

the

"sole
issue"

was "whether the Trustees acted within the scope of their reasonable discretion . . . in

making their decisions to enter into the Settlement . . .
."

Institutional
Investors'

Response to

Objecting
Certificateholders'

Objections at 2. In those proceedings, the court determined the

Trustees'
authority and good faith in entering into the Settlement Agreement; it did not rule on

Certificateholders'
contrary interpretations of that agreement.

Tilden Park premises its res judicata argument on one inapposite objection filed in the

prior Article 77 proceeding. Pointing to the objection of W&L Investment, Tilden Park appears

to argue that res judicata applies here because W&L Investment objected to the Settlement

Agreement on the ground that its "Distribution Methodology was
'inconsistent'

with certain

Governing
Agreements."

Tilden Park Opening Brief at 6. What W&L Investment actually

disputed, however, was the Settlement Agreement's characterization of the settlement proceeds as

a "Subsequent
Recovery."5 W&L Investment certainly was not disputing the instant issue (i.e.,

whether the instructions set forth in section 3.06(b) apply in the face of a clear contrary provision

in a Governing Agreement), but instead was objecting to the substantive characterization of

settlement payments under section 3.06(a) as subsequent recoveries. The distinction is nuanced,

but it is key: for the BSABS-AQ1 Trust, no party here disputes the Settlement Agreement's

treatment of the settlement proceeds as subsequent recoveries -
instead, at issue here is the plain

meaning of sections 3.06(b) and 7.05 of the Settlement Agreement as written. This issue was

neither disputed nor determined in the prior Article 77 proceeding.

4
"As a special proceeding, Article 77 proceedings are, in principle,

expedited."
4C N.Y.Prac., Com. Litig. In New

York State Courts § 91:43 (4thed4
5 W&L Investment argued that it would not be "fundamentally

fair"
to treat the settlement payment as a subsequent

recovery, because it would exclude certain classes of Certificateholders from any recovery. W&L Investment

premised its argument on the proposition that subsequent recoveries were intended to cover mortgage payments

or payments related to mortgages, not breaches of representations and warranties and underwriting and servicing

guidelines.

5
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B. The Prior Proceeding Made Clear that the Settlement Agreement Never

Intended to Supersede Terms of Governing Agreements

If anything,resjudicata would preclude Tilden Park's arguments. The petition in the prior

proceeding, seeking a declaratory judgment approving the
Trustees'

decision to enter into the

Settlement Agreement, expressly provided that the Settlement payment would be "paid out to

Certificateholders in accordance with the contractual payment provisions that each investor

agreedtowhenitpurchasedits
Certificates."

Two years later, the Court entered an order granting

the relief sought by the petition [Dkt. No. 594]. At no point in the pendency of the litigation did

Tilden Park dispute that the settlement payment was to be paid out in accordance with the

Governing Agreements. At a minimum, the petition demonstrates the clear intent of the Trustees

in entering into the Settlement Agreement, namely that the Settlement Agreement would not

amend the Governing Agreements and would leave intact the bargained-for economic rights of the

parties.
6

The other relevant party to the settlement negotiations, the Institutional Investors, confirm

this result. The Institutional Investors-who were described in the prior proceeding as "among

the largest and most sophisticated investors in the
world"

and as having "a tremendous and direct

interest in the health of the
trusts" (Trustees'

Brief in Support of the Settlement at 8)-themselves

negotiated the Settlement Agreement with the Trustees. Their knowledge and understanding of

the intent of the parties is firsthand and direct, and in this proceeding they reiterate that the intent

was to leave the Governing Agreements largely undisturbed. Tilden Park, which was not involved

in the negotiations, has no basis to dispute the clear intent of the parties that actually negotiated

6
It WOuld defy logic for the Trustees, who expressly acknowledged in the prior petition that the payment provisions

of the Governing Agreements were to be preserved, to instead have agreed to a settlement that dramatically alters

the most critical seniority provisions of a senior certificate class for the benefit of junior classes. And, given that

the Trustees have petitioned the Court in the instant proceeding for guidance as to distribution of the settlement

payment, they would had to have unknowingly agreed to such a dramatic alteration.

6
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and agreed to the Settlement Agreement, which was codified in the unambiguous text of section

7.05 of the Settlement Agreement.

CONCLUSION

In accordance with the arguments set forth herein and in Sections I and IV of the

Institutional
Investors'

Response Brief, the GMO Funds respectfully request that the Court issue

an order directing the Trustee to distribute the Allocable Share and write up the certificate principle

balances of the BSABS-AQ1 Trust certificates in accordance with provisions of the AQ1 PSA.

Dated: New York, New York

September 28, 2018

ROPES & GRAY LLP

s\ Joshua Y. Sturm

By:

Joshua Y. Sturm

1211 Avenue of the Americas

New York, NY 10036

(212) 841-0626

joshua.sturm@ropesgray.com

Meredith S. Parkinson

Prudential Tower

800 Boylston Street

Boston, MA 02199

(617) 951-7618

meredith.parkinson@ropesgray.com

Attorneys for the GMO Funds

7
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